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L STATEMENT OF JURISDICTION '

The Court has jurisdiction over this original jurisdiction action pursuant to 42 Pa. C.S. §
761(a), which provides: “The Commonwealth Court shall have original jurisdiction of all civil
actions or proceedings: (1) Against the Commonwealth government ... [and] (2) By the
Commonwealth government, including any ofﬁ;:er thereof, acting in his official capacity....”

The Court has jurisdiction over the Petitioner’s request for declaratory relief pursuant to

the Declaratory Judgments Act, 42 Pa. C.S. § 7531, et seq.

! Respondent has applied the provisions of Pa, R.A P, Chapter 21 regarding the content of
this Brief, except where such provisions are inapplicable to this original jurisdiction matter.



IL DETERMINATION IN QUESTION

Before the Court are Respondent’s Preliminary Objections to Petition for Review, filed

on July 6, 2010.



III. STATEMENT OF THE SCOPE AND STANDARD OF REVIEW

This Court has stated that “[i]n ruling on preliminary objections, we must accept as true
all well-pleaded material allegations in the petition for review, as well as all inferences
reasonably deduced therefrom.” GTECH Corp. v. Dep’t of Revenue, 965 A.2d 1276, 1285 (Pa.
Cmwlth, 2009) (citing Stanton-Negley Drug Co. v. Dep't of Pub. Welfare, 927 A.2d 671, 673
(Pa. Cmwlth. 2007)). “The court need not accept as true conclusions of law, unwarranted
inferences from facts, argumentative allegations, or expressions of opinion.” Id. In order to
sustain preliminary objections, it must appear with certainty that the law will not permit

recovery, and any doubt should be resolved by a refusal to sustain them. Id.



Iv.

STATEMENT OF QUESTIONS INVOLVED

A.

Whether the Treasurer’s request for a declaration that he and his designees may
participate in executive meetings of the Board as they see fit should be dismissed
where the plain language of the Gaming Act provides that only voting members
of the Board may hold an executive session under the Sunshine Act and where the
participation of the Treasurer or his designees in executive session taints the
Board with the appearance of corruption and erodes public confidence in the
oversight of gaming, contrary to the express intent of the General Assembly;
disrupts the intended structure of the Board; threatens the quasi-judicial function
of the Board; and may divulge confidential information and waive the Board’s
attorney-client privilege?

Suggested answer: In the affirmative.

Whether the Treasurer lacks standing to seek a declaration that he and his
designees may attend and participate in public meetings of the Board where
neither he nor his designees have been prectuded from attending and participating
in such meetings?

Suggested answer: I the affirmative.

Whether the doctrine of ripeness bars the Treasurer from seeking a declaration
that he and his designees may atfend and participate in public meetings of the
Board where the Treasurer can only speculate that he and his designees may be
precluded from attending and participating in such meetings?

Suggested answer: In the gffirmative.

Whether this Court should exercise its discretion under the Declaratory Judgments
Act to decline jurisdiction over the Treasurer’s request for a declaration that he
and his designees may attend and participate in public meetings of the Board
where the Treasurer has presented no ripe case or controversy as fo such
meetings?

Suggested answer: In the affirmative.
Whether this Court should refuse, pursuant to 42 Pa. C.S. § 7537, to enter a
declaratory judgment regarding the Treasurer’s attendance and participation at
public meetings of the Board where the requested relief would not resolve how

the Treasurer may “fully participate” in such meetings?

Suggested answer: In the affirmative.



V. STATEMENT OF THE CASE
A. Statement of the Form of the Action and Brief Procedural History

On May 11, 2010, Petitioner, Robert M. McCord, in his official capacity as Treasurer of
the Commonwealth of Pennsylvania (the “Treasurer”), filed a Petition for Review in the Nature
of an Action for Declaratory and Injunctive Relief (the “Petition”). A true and correct copy of
the Petition is appended hereto as Exhibit “A.”

On June §, 2010, Respondent, the Pennsylvania Gaming Control Board (the “Board”)
filed an Unopposed Application for Enlargement of Time to File a Responsive Pleading, which
was granted by this Court on June 10, 2010.

On July 6, 2010, the Board filed its Preliminary Objections to Petition for Review, which
are currently pending before the Court. A true and correct copy of the Preliminary Objections is
appended hereto as Exhibit “B.”

B. Statement of Necessary Facts
I The Membership and Functions of the Board

The Board was created by the Pennsylvania Race Horse Development and Gaming Act, 4
Pa. C.S. § 1101, ef seq. (the “Gaming Act”}, to regulate gaming in the Commonwealth. Section
1201(b) of the Gaming Act, entitled “Membership,” provides that the Board “shall consist of the
following members™:

(1}  Three members appointed by the Governor.
@ One member appointed by each of the following:

i) The President pro tempore of the Senate.
(i)  The Minority Leader of the Senate.
(ii1)  The Speaker of the House of Representatives.

(tv)  The Minority Leader of the House of Representatives.



Id. § 1201(b). The Gaming Act further defines a “Member” of the Board as only those
individuals “appointed to and sworn in as a member of the board” under Section 1201(b). Id. §
1103, Separately from these provisions establishing the Membership of the Board, the Gaming
Act also provides that “[t]he Secretary of Revenue, the Secretary of Agriculture and the State
Treasurer, or their designees, shall serve on the board as nonvoting ex officio members of the
board.” Id. § 1201(e).

The Gaming Act confers numerous powers and duties on the Board to regulate gaming,
including the power to employ individuals to carry out its duties, id. § 1202(a)(2); to sell,
transfer, convey, and dispose of tangible or intangible property, id. § 1202(b)(5); to sue or be
sued, id. § 1202(b}(3); to retain attorneys and other professional advisors, id. § 1202(b)(8.1); to
review confidential information, id. § 1202(b)(9)-(11), (17); and to make licensing decisions in
its quasi-judicial capacity, id. § 1202(b)(12)~(16) and Riverwalk Casino v. Pa. Gaming Control
Bd., 926 A.2d 926, 935 (Pa. 2007). Compare 65 Pa. C.S. § 708(a).

These powers may be exercised and these duties fulfilled only by a “qualified majority”
of Members appointed under Section 1201(b). 4 Pa. C.S. § 1201(f). Section 1201(f) provides, in
relevant part that:

any action, including, but not limited to, the approval, issuance,
denial or conditioning of any license by the board under this part or
the making of any order or the ratification of any permissible act
done or order made by one or more of the members, shall require a
qualified majority vote consisting of af least one gubernatorial
appointee and the four legislative appointees.

Any action to suspend or revoke, not renew, void or require
forfeiture of a license or permit issued under this part, to impose
any administrative fine or penalty under this part or to issue cease

and desist orders or similar enforcement actions shall require a
majority vote of all the members appointed to the board.

1d. § 1201(H(1)-(2).



2, The General Assembly’s Intent to Insulate Board Members from
Political Influence

The Gaming Act reflects the General Assembly’s intent to insulate these Members who
may act on behalf of the Board from political and other outside influence. The General
Assembly expressly recognized the following public policy purposes and declared that the
following objectives of the Commonwealth are to be served by the Gaming Act:

The General Assembly has a compelling interest in protecting the
integrity of both the electoral process and the legislative process by
preventing corruption and the appearance of corruption which
may arise through permitting any type of political campaign
contributions by certain persons involved in the gaming industry
and regulated under this part,

Banning all types of political campaign contributions by certain
persons subject to this part is necessary to prevent corruption
and the appearance of corruption that may arise when political

campaign contributions and gaming regulated under this part are
intermingled.

It is necessary to maintain the integrity of the regulatory control
and legislative oversight over the operation and play of slot
machines and table games in this Commonwealth; o ensure the
bipartisan administration of this part; and aveid actions that may

erode public confidence in the system of representative
government,

Id. §§ 1102(10.1), (10.2), (11) (emphasis added).

These objectives are implemented through the qualiﬁdations required of and restrictions
placed on Members of the Board. A Member appointed under Section 1201(b) may only be
removed by the appointing authority for misconduct in office or upon conviction of a crime. Id.
§ 1201(b.1). A Member appointed under Section 1201(b) must undergo a background
investigation conducted by the Pennsylvania State Police. Id. § 1201(g). An individual may not
be appointed a Member if that person is a public official or party officer. 7d. § 1201(h)(2). Each

Member, as well as employees of the Board, must sign an agreement not to disclose confidential



information. 7d. §§ 1201(h)(3), 1206(f). A Member may not participate in a hearing or
proceeding in which the Member or his immediate family has a disqualifying interest. Id. §
1201(h)(6). A Member must disclose any financial interest he or his immediate family has in an
applicant or licensee; divest those interests; and for two years after his term, may not acquire ahy
such interest. Id. §§ 1201(h)(7)-(7.1). A Member may not accept employment or recommend
any other person for employment with an applicant or licensee, or appear before the Board on
behalf of an applicant or licensee for two years after his term. Id. §§ 1201(h)(8)-(10). A
Member may not accept gifts from a licensee during his term or for two years thereafter. Id. §
1201(h)(11).

Members must also abide by a comprehensive Code of Conduct designed to “avoid any
perceived or actual conflict of interest and to promote public confidence in the integrity and
impartiality of the board.” Id § 1202.1(a). Significantly, a Member may not: (a) hold or
campaign for public office; (b} hold an office in any political party or political committee; (¢)
contribute to or solicit contributions to a political campaign, party, committee or candidate; (d)
publicly endorse a candidate; or (e) actively participate in a political campaign. Id. §
1202.1(c)(5). Under the Gaming Act’s Code of Conduct, a Member must not accept anything of
value from an applicant, licensee, or representative thereof. 7d. § 1202.1(c)(2). A Member must
not engage in any ex parte communication; id. § 1202(c.1)(1), or meet or engage in discussions
with any applicant, licensee, or representative thereof, unless the meeting or discussion occurs on
the premises of the Board and is recorded in a publicly-available log, id. § 1202.1(c)(7). A
Member must refrain from any financial or business dealing which would tend to reflect
adversely on the Member’s objectivity, impartiality or independence of judgment, and must

disclose and disqualify himself from any proceeding in which the Member’s objectivity,



impartiality, integrity or independence of judgment may be reasonably questioned due to the
Member’s relationship or association with a party connected to any proceeding or a person
appearing before the board. Id. §§ 1202.1(c)(3)-(4). Above all, a Member must “[a}void
impropriety and the appearance of impropriety at all times and observe standards and conduct
that promote public confidence in the oversight of gaming.” Id. § 1202.1(c)(8).

3. The Treasurer’s Participation in Board Meetings

Like any other government agency, the Members of the Board conduct both public
meetings and executive sessions pursuant to the Sunshine Act, 65 Pa. C.S. § 701 ef seq. See 65
Pa. C.S. § 704 (“Official action and deliberations by a quorum of the members of an agency shall
take place at a meeting open to the public unless closed under section ... 708 (relating to
executive sessions)) (emphasis added); id. § 708(a) (“An agency may hold an executive session
for one or more of the following reasons....”).

Rob McCord was sworn in as Treasurer on January 20, 2009. (Pet. 19.) From that date,
several different people attended public meetings of the Board as Treasurer McCord’s designee.
The Board’s meeting minutes demonstrate that either Deputy State Treasurer for Fiscal
Operations, Keith Welks, or Assistant Counsel to the Treasurer, Jennifer Langan, attended public
Board meetings on January 21, February 3, Febroary 20, April 22, July 15, August 28,
Septeml';er 23, October 21, November 18, and December 9, 2009, as well as on January 8,
January 27, February 17, March 16, and March 23, 2010.2 Treasurer McCord has not personally

appeared at any of the Board’s meetings or public input hearings at any time.

% The Court may take judicial notice of the minutes of the Board’s meetings on these
preliminary objections. See Solomon v. U.S. Healthcare Sys. of Pa., Inc., 797 A.2d 346, 352 (Pa.
Super. 2002); Bykowski v. Chesed, Co., 625 A.2d 1256, 1258 n.1 (Pa. Super. 1993); see also,
e.g., Urey v. Zoning Hr'g Bd., 806 A.2d 502, 507 (Pa. Cmwlth. 2002) (affirming {rial court’s
judicial notice of board of supervisors’ meeting minutes); Public Opinion v. Chambersburg Area
Sch. Dist., 654 A.2d 284, 286-87 & n4 (Pa. Cmwlth. 1995) (affirming trial court’s judicial



On June 29, 2009, more than six months after McCord was sworn in, the Treasurer’s
Chief of Staff, John Lisko, expressed to Board Chairman Gregory Fajt the desire of the Treasurer
to become more active in Board proceedings.” (Pet. § 10.) In a telephone conversation in July
2009, Lisko reiterated to Chairman Fajt the Treasurer’s intention to participate in public
meetings and executive sessions of the Board. (Jd. at§ 11.)

On September 9, 2009, the Petition alleges that Lisko reiterated to Chairman Fajt the
Treasurer’s infention to become more active in the Board’s proceedings, and asserts that
Chairman Fajt “stated that it was the position of the Board that ex officio members were only on
the Board for the limited purposes of the particular duties of their office.” (Pet. §12.)

On February 16, 2010, a meeting occurred between Lisko and the Treasurer’s Chief
Counsel, Karen Spencer Kelly, and Chairman Fajt and the Board’s Chief Counsel R. Douglas
Sherman. (Pet. § 13.) The Petition alleges that the Treasurer’s staff were informed that the
Treasurer and his designee were statutorily required to sign a confidentiality agreement; the
Treasurer could not receive confidential information, but could receive all Board information
except that considered in executive session; and that the Treasurer could not attend executive
sessions of the Board. (/d. at 9% 13-15.} The Petition further alleges that Lisko stated that he and
the Treasurer were willing to sign the required confidentiality agreement and requested copies.

(Id. at ] 13.)

notice of school board vote). The Board’s meeting minutes, as well as agendas and transcripts,
are publicly available on its website, htip://www.pgcb.state.pa.us/?p=71, See, e.g., Bush v.
Veach, --- A.2d ---, 2010 Pa. Commw. LEXIS 399, at *4 n.3 (Pa, Cmwlth. July 23, 2010) (taking
judicial notice of document from Department of Corrections’ website), Nieves v. Bd. of Prob. &
Parole, 983 A.2d 236, 329 (Pa. Cmwlth, 2009) (same), Figueroa v, Bd. of Prob. & Parole, 900
A.2d 949, 950 n.1 (Pa. Cmwlth, 2006) (same); Solomon, 797 A.2d at 352 (taking judicial notice
of document from Insurance Department’s website).

* In accordance with the standard of review applicable to preliminary objections, the
allegations of the Petition are assumed to be true. GTECH Corp., 965 A.2d at 1285,
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The Petition alleges that sometime subsequent to the February 16, 2010 meeting, the
Treasurer called Chairman Fajt purportedly to “express his concern about the exclusionary nature
of the Board’s actions and the concerted effort of the Board to limit the involvement of the
Treasurer and his designee in public and executive Board sessions.” (Pet. § 16.) The Petition
further alleges that Chairman Fajt told the Treasurer that he and his designee would be permitted
to participate in public meetings of the Board, but that only the Treasurer and not his designee
would be permitted to attend executive sessions, (/d.)

On March 3, 2010, Lisko attended the public meeting of the Board as the Treasurer’s
designee. (Id. at § 17, Ex. 2.) Among other business, the Board’s agenda on March 3, 2010
included a hearing on a rule to show cause why sanctions should not be imposed on one of its
Philadelphia Category 2 licensees, Philadelphia Entertainment and Development Partners
(“Foxwoods”) for its failures to comply with prior Board orders. (See id.) Prior to the meeting,
Lisko sought, and was granted, permission by Chairman Fajt to question witnesses during the
Foxwoods’ sanctions hearing. (/d. at § 17.) Accordingly, during the meeting, Lisko questioned
Steve Wynn, a potential licensee, who had signed a nonbinding agreement to assume control of
the Foxwoods Category 2 license in Philadelphia. (1d.)

On April 9, 2010, the Treasurer and Lisko met with James Ginty, a Member of the Board.
(Pet. §19.) The Petition alleges that Member Ginty “strongly objected to the involvement of the
Treasurer in Board proceedings, stated that neither the Treasurer nor his designee were permitted
to attend executive sessions of the Board, and asserted that the active participation of the
Treasurer’s designee at the March 3rd meeting was inappropriate and unwelcomed by the
Board.” (Id. at §20.) The Petition further alleges that Member Ginty delivered to the Treasurer

a “four-page, unsigned memorandum, represented fo be from the Gaming Board” which the
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Petition asserts was “calculated to discourage the Treasurer from participating in matters
considered by the Board.” (/d. at 1919, 24 and Ex. 1.)

On April 20, 2010, the Treasurer hand-delivered a letter to Chairman Fajt disparaging the
April 6, 2010 “memorandum” and attempting to “refute” the “legal conclusions” contained
therein, (/d. at 4 25, Ex. 5.) Since this letter was delivered, the Treasurer’s designees have
stopped attending public meetings of the Board.

Three weeks later, the Treasurer filed the Petition in this action. Despite the distinetly
different treatment of voting, appointed Members of the Board and non-voting, ex officio
members under the Gaming Act, the Petition asks this Court to declare that the Treasurer and his
designees are entitled to “fully participate” in all proceedings of the Board as if they are
appointed voting members vested with broad discretionary duties to regulate gaming. (Pef. 15-
16, ad damwnum cl) The Petition asserts that the Treasurer and his designees have been
precluded from participating in executive sessions of the Board, as are authorized under the
Sunshine Act, and that the Board has not welcomed the participation of the Treasurer and his
designees at its public meetings. The Petition seeks a declaration that the Treasurer and his
designees may “fully participate” at all Board meetings fo include “questioning witnesses,
making motions, receipt and review of confidential information, proposing the adoption of rules
and regulations, voicing objections and opinions, requesting and receiving records or information
from applicants, and participating in deliberations and issuing statements,” as well as an

injunction enforcing that declaration. (Pet. 15-16, ad damnum cl.}

* Although the well-pleaded allegations of the Petition must be accepted as true for
purposes of ruling on preliminary objections, the Petition’s mischaracterization of Exhibit 1 as a
single “memorandum” from the Board is contradicted by the exhibit itsel’fi The first two pages
of Exhibit 1 are unpaginated and the text on the second page ends just over halfway down the
page. The second two pages of Exhibit 1 are paginated and bear a “CONFIDENTIAL”
watermark not found on the prior pages. Clearly, these are actually two separate documents.
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